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Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-13358
V.

DONALD BRADFORD McCOLL

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WlliamE Fower, Jr., issued on June
21, 1994, following an evidentiary hearing.® The |aw judge
affirmed an order of the Adm nistrator, on finding that

respondent had violated 14 C.F.R 91.123(a) and 91.13(a).? The

The initial decision, an excerpt fromthe hearing
transcript, is attached.

2§ 91.123(a) provides:
6513
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| aw judge also affirnmed the Adm nistrator's 30-day proposed
suspensi on of respondent's commercial pilot certificate. W deny
t he appeal .

The facts are not in dispute. Respondent, as pilot-in-
command of a Mbdel C-90 King Air, departed Bowling Geen, KY with
an active Instrunment Flight Rules (IFR) flight plan and a
clearance fromATC to 3,000 feet (see Exhibit A-2 transcript
2136: 45 clearance instruction to "maintain three thousand .
can expect seventeen one seven thousand one zero mnutes after
departure”). The transcript of conmmunications with ATC once the
aircraft was off the ground (Exhibit A-3) indicates and
respondent acknow edges (Appeal at 4) that, soon after takeoff
(A-3 at 2144:38), ATC queried the aircraft regarding its
altitude. Respondent replied that his altitude was 3,400 feet
(Tr. at 130), and his co-pilot acknow edged that the aircraft's
assigned altitude was 3,000.% ATC advised the aircraft of
helicopter traffic at 4,000 feet. Shortly thereafter, the
(..continued)

(a) When an ATC [air traffic control] clearance has been
obtained, no pilot in command may deviate fromthat clearance,
except in an energency, unless an anended cl earance i s obtai ned.

§ 91.13(a) provides:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

®Respondent contends (see, e.g., Tr. at 130) that, up to
this point, he believed the TFR clearance had been cancell ed by
his co-pilot/passenger (in which case, the aircraft would not
have been subject to the 3,000-foot clearance). Respondent,
however, did not offer as a defense that he had reasonably relied
on his co-pilot canceling the clearance, nor does he argue this
poi nt on appeal .
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aircraft reported its altitude as 3,000, and acknow edged that it
had the other craft in sight. At 2148:29, ATC again contacted
the aircraft to report it showed on the radar scope at 3,400
feet. Radar had initially tagged the aircraft at 2145:55, at
which time it was recorded at 3,100 feet and clinbing (i.e.,
already in violation of the clearance to maintain 3,000 feet).
See Exhibit A-4 radar data. These data confirmthe ATC
transcript: an initial clinbout to well above 3,000 feet, a
descent of a few hundred feet, and then a second clinb. At its
hi ghest, the aircraft was tagged at 3,400 feet (at 2148:17). The
aircraft did not receive clearance to an altitude above 3,000
feet until 2149:21.°

On appeal, respondent first argues that the | aw judge erred
in affirmng the order because the Adm nistrator acted contrary
to his own policy and should not have brought the action.
Al t hough we agree with respondent that this is an issue we nust
consi der, we see no inconsistency or violation between the
Adm nistrator's action and his witten policy.

As noted, Exhibit R 1 contains the Adm nistrator's

“The initial decision, in reporting a 2,000-foot clearance
(Tr. at 187), contains a typographical error. See id. at 189.

The Adm nistrator's order of suspension suggests that there
was only one deviation and despite the testinony the initial
deci sion does not clarify the matter. At the hearing, counsel
for the Adm nistrator explained that, although the suspension
order was prem sed on only one deviation count, pursuant to the
Adm ni strator's enforcenent policy (Conpliance/ Enforcenent
Bul letin No. 86-1, Exhibit R-1), the other deviation would
constitute grounds for enforcenment action. See discussion,
i nfra.
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enforcenent policy regarding conputer-detected altitude
devi ations of 500 feet or less. It provides, as pertinent, that

an order of suspension should not be issued unless:

a prior altitude deviation occurred within 2 years of the
date of the subject altitude deviation or other aggravating
circunstances require initiation of |egal enforcenent
action. In determning whether a violation is "aggravated,
all circunstances surrounding the incident (e.g., whether
the deviation was deliberate or inadvertant [sic], the
hazard to safety, etc.) shall be consi dered.

Respondent argues that he had no prior deviation, having a clean
record, and that there were no aggravating circunstances. The
Adm ni strator cites as aggravating circunmstances: the first

devi ation, and the |oss of separation fromthe helicopter.®> W
agree with the Admnistrator that, after the first deviation
respondent shoul d have had a hei ghtened awareness of his
altitude. And, although respondent contends that the second
devi ati on was caused by turbulence and the inability of his
autopilot to keep the aircraft at the cleared altitude, there is
no allegation or indication in the transcript of ATC

communi cations that respondent made any attenpt to advise ATC

t hat he was having any such problem The record therefore
supports a finding that respondent's second deviation reflected a
mar ked | ack of awareness and attention at best, and that this
failure qualified as aggravating circunstances. W also agree,

despite the fact that the aircraft were noving away from each

At the closest point, the two aircraft came within 600 feet
of each other's altitudes when approximately 2 1/2 mles apart.
Testinony indicated that expected separation is 5 mles (when at
the sane altitude) or 1,000 feet.
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ot her rather than converging and the testinony of the
Adm nistrator's witnesses that they saw no real danger, that the
| oss of separation may constitute an aggravated circunstance due
to the inherent safety risk in high speed craft traveling so

cl ose to each other. |Indeed, although respondent testified that
the helicopter was never out of his sight (Tr. at 162), the
witten statenment of his co-pilot/passenger (Exhibit R 2),

i ntroduced by respondent, notes the contrary ("Both Brad MCol
and | attenpted to locate the conflicting traffic. Several
mnutes latter [sic] we spotted the traffic and notified ATC. ").
The Exhibit A-3 transcript indicates that approximately 1 m nute
passed between the tinme ATC advised of the helicopter and
respondent’'s acknow edgnent.

Respondent next argues that the |l aw judge erred in denying
his notion for summary judgnent and in quashing his subpoena of
M. WIliam Nel mes, an FAA attorney.® W find no error. As the
| aw judge noted at the close of the Admi nistrator's case (Tr. at

108), the Adm nistrator nade a prim facie case subject to

rebuttal by respondent. The Adm nistrator introduced conpetent
evidence to prove two altitude deviations, a | oss of separation
wi th another aircraft, and respondent's involvenent in the

incident. That was sufficient to require respondent to present a

. do not rely on respondent's characterization of his
notion. Although respondent franmes the issue as a | ack of
dispute as to material facts, the record (Tr. at 106-109)
indicates that his notion is in the nature of a notion to dism ss
for failure of proof, and the law judge interpreted it this way
as well.



6
defense. W see no basis for dismssal (or summary judgnent for
respondent) .

As to M. Nelnes, we fail to see any ethical |apse or harm
or prejudice to respondent from M. Nelnes' actions. M. Nelnes
participated in the informal conference in this case. There is
no evi dence that he had another connection with it. Respondent
extensively cites precedent for the proposition that opposing
counsel should not contact directly parties who have counsel
Even if M. Nelnmes were opposing counsel in this case, he did not
contact respondent. A non-attorney FAA investigator did, and in
connection with a conpletely different investigation involving
respondent. There is no show ng or even an allegation that the
i nvestigator was meki ng anything other than legitimate inquiries
in connection with the case he was investigating. Not only do we
see no violation of attorney rules of conduct, we see no harmto
respondent nor has he nade an offer of proof. Accordingly, we
see no error in the law judge's decision to quash the subpoena
i ssued for M. Nelnes.

Lastly, respondent argues that the 8§ 91.13(a) charge nust be
di sm ssed because the FAA has not proven carel essness or
endangernent or potential harm The carel essness charge in this
cause is derivative and need not be separately proven. See

Adm nistrator v. Pritchett, NISB Order EA-3271 (1991) at fn. 17,

and cases cited there (a violation of an operational regulation

is sufficient to support a finding of a "residual" or
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"derivative" carel essness violation).’” W have repeatedly held,

contrary to respondent’'s view, that Essery v. Departnent of

Transportation, 857 F.2d 1286 (9th G r. 1988) and Adm ni strator

v. Reynolds, 4 NTSB 240, 242 (1982) apply only to helicopter

operations. See Adm nistrator v. Erickson and Nehez, NTSB O der

EA- 3869 (1993). The wording of 8§ 91.13(a) does not require
ot herw se.

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent' s appeal is denied; and

2. The 30-day suspension of respondent's commercial pilot
certificate shall begin 30 days fromthe date of service of this

order. 8

HALL, Chairnman, HAMMERSCHM DT and FRANCI S, Menbers of the Board,
concurred in the above opinion and order.

‘As such, it does not affect the sanction.

8For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



